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3.HBV
4, HCV
5. Venereal Disease
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1. Social Infertility
2. “Perceived as Infertile” or “as Infertile”
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2. Tay-Sachs Disease
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1. Safety and Public Health Considerations
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opposing genders living together as common-law
spouses if, for reasons of health existing among either
party (infertility), it is highly probable that a healthy
child cannot be produced through natural means”.

2 . American Society of Reproductive Medicine
(ASRM).

3. Society for Assisted Reproductive Technology
(SART).

4. Aware and Responsible Procreation
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1. Art. 167 (1) “Reproduction procedures may be
performed on married couples or on two persons of

Website: http://ijme.tums.ac.ir



http://ijme.tums.ac.ir
https://ijme.tums.ac.ir/article-1-5999-fa.html

[ Downloaded from ijme.tums.ac.ir on 2024-08-16 ]

slal g (5 I slantlias ()l ol 8 gia allis 9«4 g,LL aSa 4> (a9 (lsad g iwl 348

Sl ool ol ol ils Obslie ads s
Gl sy 4wl i 5 S, a5 el
sl oo Sl RSTBIEeY

P gl oS dmes ol i slapls oler
4 oSl IS e ST Ghend Daspstes 5 Sl M
056 Gllas sl 61,80 555 5l plos Sl la S
Oloys & s G OBen (5 535S o ges Cuilig
Sl GoabSeS o gy 5l Kilg e 5 Lol 1y 555000
woars b dl S eslind (s Glaal & 5 ¢ Jie A
s Sospee s Jo M5 G el IS 5 S5
Jio W5 G 03 S0s 5w 5 SIS 5B s e e
0350 5ol dilen (55 5,L S Sla sy Sl eslinal L
(69 07) el b i o e 05

S pll Kos Loy S s 0 S 4 s L
a&&j\b\é.&ds/ﬁeﬁskdﬁj‘&@hjab
Shoslind 4 & i Oles 4 Ol OIS e s s
03,55 a5 ab0 ey Gl oSS gla )
b Bsim o 5 03 pakie mpaia ob | 28 s
“ okl Ol Sl i) 5l gbs 5 (B ae
il 03,138 5L GG WS s s

& S 4o

LS Gomb sl w0 Goabl Oleys Sleas gaill
b b o 3 S a oben JURI 1 (5 Kty
S el Llos S axxle gHL0 Oleys 810
e sl 4 by e gsles oy a5, e Hlasl &S
oA B el booall Oleys sla sy s b
STl kS sl s a1 Olagals 5 0Ll sa
Sl 4 050 S S e 3 kL &S DLl
LS Sy owr ghal e sde Glp s
3 bion bl ey G & el Gl S
i lagsls 3l as OF cdS b @Sty Cole

S5 eslizal gl Ll G & 3 Wiged gl kT e
S oo B0 g s (655l SS gl )
sk Nlodd jastin (65 9,LKS Slds 4l gl
Sl s gl Gl (S35 Glagiler 51 <
sty Sl elimad bl Kl wlee s
a5 b bl (00) sl eal o 4 ol (5 5,bSaS
Slse ol das o SR 4 0SB Ll O gesle () Ay 4
L 0L Olawste jasld Oope 53 LU (G
Jlz=l b (6 55 Ll 5 W0 sulOlil 0155 o balsle
Gt a1y S35 oo JUET L (s Solo 4
(04) 55 sl o e OT 5 35 5o

slagosld OB VY gesle 4 s (romes
wlybg,ss ol 6;:-{)(5@. S ;—f‘ LS oSS
o s Gasil s sl 4l b (S LY
(0V) 35 als (yske opl 5l eslizad (gl

SlalBl Ol sdes )5 4S5 dzes (gl B i L;tharl.)a}' p
Lapllas cpl 53 ilos oty 1y e 35050 5 ool ¢ gre
Gl 1, Spge pyen Sl Sl O g
s ol o dls Jes a3l syl ol p3 o OKG,
350 5 Sl bis Sl Coles Gl S s ol
ol LS o £ 1) (5SS sla s, 4wl Sy
Rl o KSKas gk pllad 630150 3 5 LIS 3 4i
Sl Ll oS ¢ gron SIS SLE s dils 13 o 505
Lol dlodd o gd chten (g3luand ibe e aJ g5 8
s OF e addllae ol pase Ul Sty Sl
pde 5 SsS l Olsm b adl (0Y) wme Sl
05 S5 5dous 5l Gla oS 5 S blazul e IS 56 s
ook 4ol SeS Dbt w4 Ll sl e R
5 aSST egisa (el o358 basolen JU! Sl 5Kty
S eslanad SGicd sld 4SS F3o5m 33 5 050 Gaelie

U,‘;.ZUU ‘j) (.;J§'."J E) Qﬂy.w ‘_;Uj)l Lé‘f L&hui:}) L)'L\

Website: http://ijme.tums.ac.ir



http://ijme.tums.ac.ir
https://ijme.tums.ac.ir/article-1-5999-fa.html

[ Downloaded from ijme.tums.ac.ir on 2024-08-16 ]

349 V) 0,590 AYAY Jlus oSy G, 9 3N

ol s Ol e oS 5 SIS 5B e 5 Al
5 0655 4 bgoley W) 5l (S8 s 50 L e
el 035y axalr 5 plly gz s s e

5 Sy sl eSS Ll sl
ol o s 0 ke 5 b gandllas 5l S slacila,
Y osd il bl papte (s oS Gl sl
Wl OG5 8 rals B sl i a4 2ol cnl e ol
R R T ETT g TS S b1
A3 b oS ol e b aldd 5 s s, 3 ST
OLEIN; B b s 3 SS ol Jasl 51 6800y
G gl Loal SS sl tss Sl eslinad (gl
PND o Sl (6,5 Sloss labs, 5 S o anl ja
5038 Sk, bl s ASles g 5 paze LT 1
ol T essa sl et 4 oL oS o3 1 o
Sl 50 8 (S glagduaras 53 sy 5o S
i (Il 53 W 5w 3B 5 s e

5 oS Slijke 5 ol 5l ble s LSOl ans
Foome 03 oS (s DB s i Dlal 5 Sl e
& ol Jl 51 (5, Ko Golpe 5 Wl W35 Wy o o
ol 5 ol gl (SW5 05 S Jew ammes 5 OIS
o2 ol (S s s Sl a4 OS5  dnes
I gl b 6oL s wlaasr calys lsl e

sl

b odols slunl) 50 aley bl (i 4 byse o0 oS
(641370 g0 less
2. As Infertile or Perceived as Infertile

oells 5 S8 el L glue paS ) o o 4w s
O Sl 6osobl Olays Sleds 4 o s canalr
oot 3o St B dalid o ooy 4 59500 oS> 3
Glaplls & o5 (S il 55 (lew B 2S5
Gl by s S alie S0 Bus 4 3
S Saslony oS L Sle A5 Wy 5 6,80y
o3l SIB gl b (65 5,LSeS Gla ) Sl ealinal o
L Llesls
056 Sl 518 Olpl oSl (6o sger Fsim plla o
5Ol 3o s &S 0T ol sl 5 s gl
o2 3l 513 ol 53 5000 5 il s s 1 655,L0
5 e 4ol el Ol & (S3bay e W5 oS o
K56 gl s gosl)) 5 ol g oS o SRbas
L Golen Ul L by K55 Wy 6,80 &
IS Ll S Ol e ) Lk e ol Wbl
Il 4 So S L s Sl (S olen Wl Sl oS
S iy 53 sel Gy Wil Lde il
h s el F Ol gt il Ol et [
L oabl Ol Glains @aSola b ol sl Jas
(olew JUml 3l 6, K Gua LI el galslde

Dl sdZ Sl e il (Ss | sk bl e

L Soh oA W w0 s 5l ol Sl g s b
S D LI 1y s a5 OlSel Sas (S o Jime 355 O3
35 50k Wate S o w jzie S8 Lalh b W 5l e Wl 0153
OME s 5l IS sba sy aSul L e e obS sl
sl 3l enl o als sy o a5l OISl pl LT kS e i o
Sl b e sal Oleys 1 aslinad OISl 5 63,5 il 5Ll oS 5

fas o6 oLl
S5 ed 31 s 051 IS Al B o g el D gl bl
s 4 (S35 Gy (nl b amslir Sopo o8 03 550 sen b el -
4 s L I 5 ol Ko Cmlo 5 ade ol 4 G WL

Website: http://ijme.tums.ac.ir



http://ijme.tums.ac.ir
https://ijme.tums.ac.ir/article-1-5999-fa.html

[ Downloaded from ijme.tums.ac.ir on 2024-08-16 ]

slal g (5 I slantlias ()l ol 8 gia allis 9«4 g,LL aSa 4> (a9 (lsad g iwl 350

1- Read AP, Donnai D. What can be offered to
couples at (possibly) increased genetic risk?. J
Community Genet. 2012; 3(1): 167-74.

2- Daar JF. Accessing reproductive technologies:
invisible barriers, indelible harms. Berkeley
Journal of Gender: Law and Justice. 2013; 23(1):
17-82.

3- Rasekh M, Khodaparast AM. Is There A Right
to Reproduction?. Medical Ethics and History of
Medicine. 2014; 7(2): 37-45. [in Persian]

4- Peterson M. Assisted reproductive
technologies and equity of access Issues. J Med
Ethics. 2005; 31(10): 280-5.

5- Klein JU, Sauer MV. The HIV Positive
Female. In: Khaldoun S, Arri C (eds). Assisted
reproduction  techniques:  Challenges  and
management options. USA: Blackwell Publishing
Ltd; 2012.

6- Daar J. Human immunodeficiency virus (HIV)
and infertility treatment: A committee opinion.
Fertility and Sterility. 2015; 104(1): e1-8.

7- Lutgens M. The Hepatitis B/C Carrier Patient.
In: Khaldoun S, Arri C (eds). Assisted
Reproduction  Techniques:  Challenges and
Management Options. USA: Blackwell Publishing
Ltd; 2012.

8- Brake E, Millum J. Parenthood and
procreation. https://plato.stanford.edu/archives/spr
2018/entries/parenthood/ (accessed on: 2017).

9- Purdy LM. Genetics and Reproductive Risks:
Can Having Children be Immoral?. In: Munson R
(eds). Intervention and Reflection. USA:
Wadsworth Publishing; 1995.

10- Shenfield F. Ethics of medically assisted
fertility treatment for HIV positive men and
women. Journal of Human Reproduction. 2004;
19(11): 2454-6.

11- Baruch S. Preimplantation genetic diagnosis
and parental preferences: Beyond deadly disease.
Houston Journal of Health Law & Policy. 2008;
8(1): 245-70.

12- Galpern E. Assisted reproductive
technologies: Overview and perspective using a
reproductive justice framework.
http://www.geneticsandsociety.org/
downloads/ART.pdf (accessed on: 2017).

13- Wilkinson S.  Choosing  Tomorrow’s
Children: The Ethics of Selective Reproduction.

cl;.a
United Kingdom: Oxford University Press; 2010.
14- Edwards S. Disability, identity, and the
““expressivist objection’’. Journal of Medical
Ethics. 2004; 30(1): 418-20.
15- Shakespeare T. Disability Rights and
Wrongs. London: Rutledge publishing; 2006.
16- Spriggs M, Charles T. Should HIV
discordant couples have access to assisted
reproductive technologies?. JMed Ethics. 2003;
10(29): 325-9.
17- Majlese Shoraye Islami. [Ghanoune Nahveye
Ehdaye Janin Be Zojeine Nabarvar]. 1382/04/29.
Rouznameye Rasmi. 17033. [in Persian]
18- [Ayeen Nameh Ejrayiee Ghnoune Nahveye
Ehdaye Janin Be Zojeine Nabarvar]. 1383. [in
Persian]
19- [Mashrouhe Mozakerate MAjlese Shoraye
Islami]. 1380/10/26. Doreye 6. Jalaseye 186.
Rouznameye Rasmi. 16599. [in Persian]
20- [Mashrouhe Mozakerate Majlese Shoraye
Islami]. 1383/04/30. Jalaseye 16. Rouznameye
Rasmi. 17341. [in Persian]
21- Majlese  Shoraye Islami.  [Ghanoune
Hemayate Khanevade]. 1391/12/01. Rouznameye
Rasmi. 562. [in Persian]
22- [Ayeen Nameh Ejrayiee Ghnoune Hemayate
Khanevade]. 1393/11/27. Tabsareye Madeye 7.
Rouznameye Rasmi. 20739.. [in Persian]
23- [Ghanoune Tarze Jologiri Az Bomarihaye
Vagirdar]. Majlese Shoraye Islami. 1320/03/11.
Rouznameye Rasmi. 3721. [in Persian]
24- Feize Khashani M. [Motasem Al-Shieh fi
Ahkame Al-Sharieh]. Tehran: Madreseye Aali
Shahid Motahari; 1387. [in Persian]
25- Bahjat MT. [Istifta’at]. V4. Qom: Daftare
Ayatullah Bahjat; 1386. [in Persian]
26- Khui A, Tabrizi J. [Ahkami Jami' Masa'il
Pezeshki]. Qom: Dar Al-Sedigat Al- Shahida;
1390. [in Persian]
27- Hakim A. [Figh Baraye Gharbneshinan
(Motabegh ba Fitawaye Hazat Ayatullah “Uzma
Sistant)]. Chapter 6. Translated by Sayyid Alawi .
1378.
https://www.sistani.org/downloads/books 19_sist
ani.org.html. (accessed on: 2018). [in Persian]
28- Muntaziri H. [Ahkami Pizishki]. Tehran:
Saye; 1385. [in Persian]
29- Mohsini M. [Al-Figh va Masa'il Tibbyah].



http://ijme.tums.ac.ir
https://plato.stanford.edu/archives/spr
http://www.geneticsandsociety.org/
https://www.sistani.org/downloads/books_19_sist
https://ijme.tums.ac.ir/article-1-5999-fa.html

[ Downloaded from ijme.tums.ac.ir on 2024-08-16 ]

351 VY 0,90 AYAY Jls (oS gyl 9 BN

V1. Qom: Bastan Kitab; 1382. [in Arabic]

30- Makarim Shirazi N.[ Ahkami Pizishki]. Qom:
Madrisah Imam “Ali Tbn Abi Talib; 1386. [in
Persian]

31- Khamine'1 Sayyid “Ali. [Risalah Al wabah
Al- TIstifta'at]. Question N0.1254. Qom: Daftare
Moazamon Lah; 1424. [in Persian]

32- Madani Tabrizi Y. [Al- Masa'il Mustahditah].
V3. Qom: Daftare Ayatollah Madani Tabrizi;
1388. [in Persian]

33- Alavi Gorgani M. [Al wabah Al-Masa'il
(Pasukh be Jadidtarin Istifta’at)]. V1. Qom:
Daftare Hazrat Ayatullah “Alawi Gurgant; 1384.
[in Persian]

34- Guideline for  Assisted  Reproduction
(Germany) . 2006; Art. 2 (1)(6), 2(1)(7).

35- Reproductive medicine Act. 2015; Art. 2
(2)(2).

36- Law on Technologies for  Assisted
Reproduction (Spain). 1988; Art. 1,3.

37- Constitutional Court: Sentenza (judgement).
2015; N. 96. http://www. cortecostituzionale.
it/actionSchedaPronuncia.do?anno=2015&numero
=96 (accesed on: 2017).

38- Medically Assisted Procreation. 2006; Art. 4.
39- Federal Act on Medically Assisted
Reproduction (RMA). 1998; Art. 5.

40- Imami A. [Motaleeye Tatbighie Nasab va
Taghire Jensiat dar Hoquge Iran va Franse].
Tehran: Mizan; 1392. [in Persian]

41- Safaee H. [Enteghale Janin]. In: [Raveshhaye
Novine Tolide Mesle Ensani az Didgahe Figh va
Hoquqg (Majmue Magalat)]. Tehran:
Pajooheshkade Ibn Sina va Samt; 1382. [in
Persian]

42- Code de la Santé Publique (France). 2004;

Art. L2141-2.

43- On Medically Assisted Insemination.
(Crotia). 2012; Art. 4(1).

44- Law on Biomedical Assisted Fertilization
(Republic of Macedonia). 2008; No. 37/2008,
Art.3 & 7.

45- Medically assisted human reproduction Law
(Hellenic Parliament). 2002; No. 3089, Art. 1455.
46- Assisted Reproductive Technologies Code of
Practice (Sri Lanka Medical Council), Preamble.
2005.

47- Human Reproductive Technology
Specification (Ministry of Health of the People’s
Republic of China). 2003; Arts. 7 (c) (1)(4) (2) &
7(c) (2) (4).

48- Pfeifer S. Recommendations for gamete and
embryo donation; A committee opinion. Fertility

and Sterility. 2013; 99(1): 47-62.

49- Constitutional Court. Sentenza (judgement).
2015; N. 96. http://www. cortecostituzionale.
it/actionSchedaPronuncia.do?anno=2015&numero
=96 (accesed on 2017).

50- Licensing Terms and Conditions on Assisted
Reproduction Services (Singapoor). 2011; Art.
5.1.

51- Licensing Terms and Conditions on Assisted
Reproduction Services (Singapoor). 2011; Art. 5.1
M.

52- The Assisted Reproductive Technology Bill
(Kenya). 2016; Art. 22.

53- Assisted Human Reproduction Act (Canada).
2004; Art. 5.

54- General Health Law (Peru) .2004; Art. 7.


http://ijme.tums.ac.ir
https://ijme.tums.ac.ir/article-1-5999-fa.html

[ Downloaded from ijme.tums.ac.ir on 2024-08-16 ]

slal g (5 I slantlias ()l ol 8 gia allis 9«4 g,LL aSa 4> (a9 (lsad g iwl 352

“As Infertile” Couples and Iranian Legal System: A Theoretical and Comparative Study
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Abstract

Development of new methods of treatments for infertility has given rise to a serious question as to the access
to such methods. Determination of the ones who can access the mentioned treatments and the limits of this
access, depends to the definition of infertility. The Law of the method for Embryo Donation to Infertile
Couples according to Iranian legislature considers the infertile couple who “cannot reproduce in accordance
with credible medical certificate” as eligible to receive the donated embryo. However, applicants for modern
infertility treatment methods have gone beyond infertile couples and include those couples who wish, based
on credible medical evidence, to avoid having unhealthy children, especially by using donation methods or
surrogacy. Accordingly, having supported a preventive approach to ARTs, a new concept of infertility will
appear on the horizon. Expanding this concept to couples who are considered fertile from a common medical
perspective but give birth to seriously unhealthy children shall inevitably lead us to revise the common legal
concept of infertility. Therefore, by resorting to ethical reasoning, laws, and regulations of various legal
systems and Fighi opinions we can develop another interpretation of Embryo Donation Law and argue for
the access of the “perceived as infertile” couples to the infertility treatment with the help of third parties.
Keywords: Embryo Donation, Genetic disease, Perceived as Infertile, ARTs
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